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Instead, they “advised the students to be safe, keep the speed 

down, and call [Campus Safety] if there was [sic] any problems.”2

Rau persuaded his friend, Christopher Hansen, to borrow a 

snowmobile, a request which Hansen obliged sometime around 

4:00 a.m. after previously refusing due to dense fog. Once in 

possession of the snowmobile, Rau separately drove two friends 

in his party onto the lake without incident. Rau then drove 

Guest around the lake. Rau reportedly drove Guest farther onto 

the lake than he had driven during the two preceding rides. The 

snowmobile subsequently crashed on College-owned property, 

killing both Rau and Guest. A New York State Police report 

indicated that alcohol contributed to the deaths, and Rau had a 

blood alcohol content of .14 percent.3 

After learning of the death of their daughter, Kristine’s parents 

formed a belief that Paul Smith’s College was negligent in its 

conduct and filed a civil suit against the College. The lawsuit 

was dismissed and a subsequent appeal was similarly unsuc-

cessful. Still, the Guests believed Paul Smith’s College failed to 

adequately enforce its alcohol policies, evidenced in part by the 

conduct of Paul Smith’s College personnel the morning of their 

daughter’s death. They asked Connecticut Senator Christopher 

Dodd for assistance, and following an informal investigation 

conducted by his office, Senator Dodd wrote the Department of 

Education (ED) “concerning [Paul Smith’s College’s] compliance 

with the Department’s Drug and Alcohol Abuse Prevention regu-

lations.”4 On the basis of this inquiry, ED conducted a compliance 
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c lery compliance officers and professionals know well the 

name Jeanne Clery, whose tragic death at Lehigh Univer-

sity in 1986 gave rise to the Jeanne Clery Disclosure of Campus 

Security Policy and Campus Crime Statistics Act (“Clery Act”). 

Perhaps lesser known is the name of another college student 

whose untimely death is sure to impact Clery compliance of-

ficers and professionals: Kristine Guest. 

In February 2005,1 Kristine was a 20-year-old sophomore at-

tending Quinnipiac University. One weekend in early February, 

Kristine and three friends visited Joshua Rau, an acquaintance 

who was attending Paul Smith’s College of Arts & Sciences 

(“Paul Smith’s College”) in upstate New York. Rau had invited 

the group to visit as part of his 20th birthday celebration. After 

having dinner in a nearby town, Rau, Guest and their friends 

convened in Rau’s residence hall room, at which point members 

of the group participated in a drinking game. 

As the night progressed, the group proceeded to Lower St. Regis 

Lake, which was not owned by Paul Smith’s College but was 

approximately 15 steps from the entrance of Rau’s residence hall. 

The lake had frozen over and other students in Rau’s residence 

hall had built a bonfire on the lake. Reportedly, there were at 

least 80 persons attending the bonfire at which alcohol was pres-

ent (including alcohol brought from Rau’s room). The Director of 

Residence Life and a Campus Safety Officer visited the lake for 

about 15 minutes to investigate a report of an earlier snowmo-

bile crash that did not result in injuries, but neither intervened. 



review of the College to determine if it was complying with the 

Drug-Free Schools and Communities Act of 1989 (DFSCA) and its 

implementing regulations (which are published at 34 C.F.R. Part 

86 and are commonly known as the “Part 86” requirements). 

The Office of Safe and Drug-Free Schools (OSDFS) subsequently 

conducted an on-site review of the College’s compliance on 

May 14, 2007. The review coincided with a Clery Act review 

conducted by officials within the Office of Federal Student Aid 

(FSA), which was also prompted by Senator Dodd’s inquiry. The 

FSA review initially focused on the institution’s student conduct 

process for alcohol incidents but was expanded to include a re-

view of select crime statistics and other disclosure requirements. 

On the basis of the OSDFS review, the College was found to be 

in compliance with the Part 86 requirements5 (although multiple 

Clery Act violations were detected by the FSA review team, 

including but not limited to the failure to report Kristine Guest’s 

death as a Negligent Manslaughter on campus, ultimately 

resulting in noncompliance determinations and a settlement 

agreement for which Paul Smith’s College paid a civil fine of 

$195,000).6  

Upon learning that the College was found to be in compliance 

with DFSCA requirements, Senator Dodd, joined by Congress-

man John Larson, wrote the Inspector General in the Department 

of Education requesting a review of ED’s enforcement practices 

related to DFSCA compliance. In the letter, they wondered “Since 

Paul Smith’s College was found to be in compliance, including 

with respect to consistent enforcement [of alcohol and drug poli-

cies], what does a college need to do to be out of compliance?”7  

In response to the request, the Inspector General commenced a 

review of the Department’s enforcement practices. Results were 
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unflattering. Although there was insufficient evidence to draw 

any conclusions about the Department’s oversight activities 

between 1989 and 1998, for the period of 1998 through June 

2010, the Inspector General concluded that the Department 

“did not perform any oversight activities [emphasis added].”8 

The Office of Postsecondary Education was the entity on record 

that was responsible for conducting oversight activities during 

this period. The responsibility was then transferred (through 

formal delegation) to the Office of Federal Student Aid (FSA)  

in June 2010. 

As part of the review, the Inspector General identified a sample 

of 28 compliance reviews that were conducted by FSA person-

nel. Of these reviews (which included 14 financial aid reviews 

and 14 Clery-focused compliance reviews), only 5 were found 

to have correctly identified noncompliance with the Part 86 

requirements. Of the remaining 23 reviews, there was insufficient 

documentation to support FSA’s conclusion that 18 institutions 

were in compliance. Further, 10 of the 23 reviews determined 

institutions were in compliance, despite documentary evidence 

that indicated otherwise. The Inspector General surmised that 

the program reviewers must not have sufficiently understood the 

Part 86 requirements given the discrepancy between the evidence 

available and the compliance determination. Finally, 4 of the 23 

reviews failed to document noncompliance in the program review 

report issued by FSA even though the institutions were found to 

be out of compliance with Part 86 requirements. In response to 

this report, FSA pledged to enhance their enforcement strategy 

by more thoroughly documenting compliance determinations in 

program review reports and by retraining reviewers in Part 86 re-

quirements as well as the Department’s procedures for reviewing 

compliance with these requirements.9 

In reviewing 263 publicly available Final Program Review Deter-

minations10 published between January 1, 2014 and September 

1, 2015, 57 institutions have been found to be out of compliance 

with the Department’s Part 86 requirements (during the same 

period of time, 72 institutions were found in noncompliance 

with one or more Clery Act requirements). Six of these institu-

tions have been fined thus far for Part 86 violations. Specifically, 

Rosemont College of the Holy Child Jesus was fined $35,000 (the 

first institution fined the inflation-adjusted maximum civil penalty 

amount); Sterling College was fined $27,500; Mid-Atlantic 

Christian University, Salina Area Technical College and Xenon 

International Academy were each fined $15,000; and Century 

College was fined $10,000.11 It is clear that the Department’s 

enforcement efforts have been reinvigorated by the Inspector 

General’s report. Given the advent of fine activity for noncom-

pliance with Part 86 requirements, institutions would be wise 

to review their policies and practices to ensure they are in full 

compliance with the requirements of the law. 



T he Drug-Free Schools and Communities Act of 1989 (Public 
Law 101-226, 20 U.S.C. § 1011i), and its implementing 

regulations (34 C.F.R. Part 86), requires that an institution of 
higher education that receives Federal funding12 certify to the 
Secretary of Education that it has adopted and implemented a 
drug and alcohol abuse prevention program (DAAPP) to prevent 
the unlawful possession, use, or distribution of illicit drugs and 
alcohol by all students and employees on school premises or as 
part of any of its activities. The DAAPP must be communicated 
annually, in writing, to all students enrolled in any course(s) 
for which academic credit will be awarded13 as well as to all 
employees, and must include:

RequiRemenTs of The DRug-fRee schools  
AnD communiTies AcT

 (1)  Standards of conduct that clearly prohibit, at a minimum, 
the unlawful possession, use, or distribution of illicit drugs 
and alcohol by students and employees on its property or 
as part of any of its activities;

 (2)  A description of the applicable legal sanctions under Local, 
State, or Federal law for the unlawful possession or distri-
bution of illicit drugs and alcohol;

 (3)  A description of the health risks associated with the use 
of illicit drugs and the abuse of alcohol;

 (4)  A description of any drug or alcohol counseling, treatment, 
or rehabilitation or re-entry programs that are available to 
employees or students; and 

 (5)  A clear statement that the institution will impose disciplin-
ary sanctions on students and employees (consistent with 
Local, State, and Federal law), and a description of those 
sanctions, up to and including expulsion or termination of 
employment and referral for prosecution, for violations of 
the standards of conduct enumerated in the DAAPP. (The 
regulations note that a disciplinary sanction may include 
the completion of an appropriate rehabilitation program).14 
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Each of these five components must be fully addressed in the 
DAAPP and in the annual notification sent to students and 
employees in order to be in compliance with Part 86 requirements. 
Note that the DAAPP itself must be distributed, not simply a no-
tice of availability of the DAAPP.15 Furthermore, ED has indicated 
that “[m]erely making the materials available to those who wish 
to take them does not satisfy the requirements of Public Law 
101-226 or the regulations.”16  

Indeed, institutions must actively distribute the 5-part DAAPP 
disclosure rather than passively provide access to the materi-
als on the institution’s website or as part of its publications. 
Although the institution is permitted to include the DAAPP 
disclosure in materials it normally distributes to all students and 
employees (such as student or employee handbooks), institu-
tions are cautioned to ensure that the cover page of these 
documents “clearly and conspicuously state that the publica-
tion includes this information”17 or the disclosure may be 
judged by ED to be insufficient. Although the Department has 
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not prescribed the specific method by which campuses must 
distribute the notification, electronic mail is likely to be the pre-
ferred means for most campuses that provide (or collect) email 
addresses from all students and employees. The key is to ensure 
the institution actively distributes this required notification to ev-
ery student and employee and that the institution can “provide 
reasonable assurance to the Department (if audited) that this 
method of dissemination ensures distribution to all students and 
employees.”18 Note that sending the notification to all students 
and employees at the beginning of an academic year will reach 
most, but not all, students and employees who are required to 
receive the notification. Students who enroll in credit-bearing 
courses, or employees who are hired after the initial notification 
has been sent, must also receive the disclosure. Therefore, insti-
tutions should develop a procedure to ensure that students and 
employees that join the community after the DAAPP has been 
distributed are also provided with this mandatory notification. 



BienniAl Review
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in addition to developing the DAAPP and providing the re-

quired disclosure, institutions must conduct a biennial review 

of the effectiveness of their drug and alcohol abuse prevention 

program. Since the law went into effect in 1990, institutions 

have typically conducted biennial reviews on the even-num-

bered years. Although institutions are not required to prepare 

biennial review reports on even-numbered years, “good sense 

suggests that [the] biennial review be completed and on file 

by December 31 of each even-numbered year, and the report 

should cover the previous two academic years.”19 

Institutions are afforded significant leeway in determining the 

methods for conducting a review and with documenting the 

results of the review in a written report. However, there are key 

characteristics of biennial reviews that institutions would be 

wise to observe to ensure the review provides meaningful infor-

mation about the successes and challenges of its current drug 

and alcohol abuse prevention program and helps the institution 

comply with Part 86 requirements. 

In accordance with current statutory requirements,20 the bien-

nial review must:

 (A)  Determine the program’s effectiveness and implement 

changes to the program if the changes are needed;

 (B)  Determine the number of drug and alcohol-related viola-

tions and fatalities that—

   (i) occur on the institution’s campus (as defined in the 

Clery Act), or as part of any of the institution’s activities; 

and

   (ii) are reported to campus officials;

 (C)  Determine the number and type of sanctions that are  

imposed by the institution as a result of drug and 

alcohol-related violations and fatalities on the institution’s 

campus or as part of any of the institution’s activities; and

 (D)  Ensure that sanctions imposed for violations of the  

standards of conduct addressed by the DAAPP are con-

sistently enforced.

Although a detailed review of biennial review procedures is 

beyond the scope of this article, recent program review results 

illuminate important aspects of the biennial review process 

and the resulting report. To begin, the Department has a clear 

expectation that the review will be a thoughtful, material, data-

informed examination of the effectiveness of the DAAPP that 

will outline clear recommendations for enhancing the overall 

prevention program moving forward. ED therefore expects 

“each review to be a probative inquiry into the actual effective-

The Department of Education suggests that Biennial 
Review Reports include the following:

1.  Descriptions of the AOD [alcohol and other drug] pro-

gram elements.

2.  Statement of AOD program goals and a discussion of 

goal achievement.

3.  Summaries of AOD program strengths and weaknesses.

4.  Procedures for distributing annual AOD notification to 

students and employees.

5.  Copies of the policies distributed to students and  

employees.

6.  Recommendations for revising AOD programs.21 

The Illinois Higher Education Center (IHEC) also provides de-

tailed recommendations regarding the format and contents 

of Biennial Review Reports that provide additional strategies 

and data sources for measuring effectiveness. For more 

information, visit http://www.eiu.edu/ihec/dfsca.php. 

http://www.eiu.edu/ihec/dfsca.php


ness of the program and not merely... a conclusory ratification 

process.”22 A number of recent program reviews indicate that 

the biennial review report must contain, at a minimum, the fol-

lowing components: 

 1.  A description of the research methods and data analysis 

tools used to determine effectiveness of the DAAPP.23 

 2.  Identification of the responsible official(s) or office(s)  

conducting the review.24 

 3.  A detailed description of how the institution measured 

effectiveness of its DAAPP and consistency of sanction 

enforcement (this may necessitate including supporting 

documentation that relates to the report’s findings and 

recommendations to further evidence that “a substantive 

examination was conducted”).25 

 4.  A plan of action that details how the findings and recom-

mendations identified during the review will be integrated 

into the DAAPP to improve the program’s effectiveness.26 

 5.  A signature of the institution’s chief executive officer (i.e., 

President or Chancellor) or governing board indicating  

approval of the report.27 

Ensuring Biennial Review Reports contain the identified informa-

tion and address all of the objectives enumerated in the statute 

will help institutions ensure their reports include essential in-

formation and serve to move their drug and alcohol prevention 

program forward. Once the report is completed and signed by 

the chief executive officer of the institution, a copy of the report 

should be retained for three years after the fiscal year in which 

the report was created (the standard record retention period for 

all documentation related to the institution’s compliance with 

the Drug-Free Schools and Communities Act).30 The report must 

be made available to the Secretary of Education or the public, 

upon request.31 
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ED has provided some guidance for how institutions can 

measure effectiveness of the program and consistency of 

enforcement in its 2006 Handbook, Complying with the 

Drug-Free Schools and Campuses Regulations: A Guide for 

University and College Administrators.28 Furthermore, the 

discussion that accompanied the Part 86 final regulations, 

as published in the Federal Register, included the following 

suggestions of data that may help in measuring the effec-

tiveness of the DAAPP:

n  Tracking the number of drug- and alcohol-related disci-

plinary sanctions imposed;

n  Tracking the number of drug- and alcohol-related referrals 

for counseling or treatment;

n  Tracking the number of drug- and alcohol-related inci-

dents recorded in the logs of campus police or other law 

enforcement officials;

n  Tracking the number of drug- and alcohol-related incidents 

of vandalism;

n  Tracking the number of students or employees attending 

self-help or other counseling groups related to alcohol or 

drug abuse; and

n  Tracking student, faculty and employee attitudes and 

perceptions about the drug and alcohol problem on  

campus.29

Good sense suggests that [the] biennial review 

be completed and on file by December 31 of 

each even-numbered year, and the report should 

cover the previous two academic years.



nexT sTeps in compliAnce

c lery Compliance Officers (CCO) should research whether 

the institution has developed a materially-complete drug 

and alcohol abuse prevention program that addresses all statu-

tory and regulatory requirements. The CCO should identify the 

individual(s) or office(s) responsible for coordinating the institu-

tion’s compliance with Part 86 requirements (if this responsibil-

ity has been delegated at the institution) and seek to obtain 

proof that the institution has distributed the DAAPP disclosure 

to all students and employees, as required. Further, the CCO 

should evaluate whether the institution has been completing a 

substantive biennial review of its drug and alcohol prevention 

program every other year, as required, and memorializing this 

review in the form of a biennial review report. Where it exists, 

the report should be reviewed to determine whether it contains 

the elements ED would look for in the event of an audit. The 

CCO should retain copies of all documentation that supports 

institutional compliance with the Drug-Free Schools and Com-

munities Act requirements in the annual Clery compliance file. 

Should the CCO discover the institution is not meeting the 

requirements of DFSCA, the CCO should work with appropriate 

institutional officials to ensure that the institution gets into com-

pliance as soon as possible. The foundation of compliance will 

be to ensure there is a sufficient DAAPP in place, as the annual 

notification and biennial review cannot commence without an 

adequately-developed DAAPP. A biennial review should com-

mence as soon as data is available following distribution of the 

DAAPP, and then every other year thereafter. It is strongly rec-

ommended that the CCO speak with appropriate institutional 

officials to ensure that a written policy is developed pertaining 

to distribution of the annual notification and for conducting a 

biennial review of its DAAPP, as these documents will help steer 

compliance efforts and have been requested by ED as remedial 

measures during compliance reviews.32 

The Department of Education has repeatedly stated in program 

review reports that “Data compiled by the Department shows 

that the use of illicit drugs and alcohol abuse is highly correlated 

to increased incidents of violent crimes on campus.”33 In fact, 

ED has indicated that “more than 90% of all violent campus 

crimes are drug and alcohol-related.”34 Given the current en-

forcement environment, and the pervasive problem of alcohol 

and other drug abuse (and their attendant consequences) on 

college and university campuses, compliance with the DFSCA 

deserves urgent attention. 
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CLERY COMPLIANCE. MADE AFFORDABLE.

On-site Clery Act Compliance Services

Audit that focuses on some or all of the following:

•  Assessment of the institution processes and methodology 
for compliance within some or all of the 20 key areas  
of compliance

•  Evaluation of the accuracy of the crime statistics reported 
by Police/Public Safety and Student Conduct Unit

•  Evaluation of the process for gathering crime statistics 
from Campus Security Authorities (CSAs) and external law 
enforcement/public safety units

•  Assessment of the institution’s Clery geography 

•  Clery Act Classes held at your campus and tailored for your 
individual institution. DSA offers 1 day and 2 day on-site 
class options.

Off-site Clery Act Compliance Services

•  Review of Annual Security & Fire Safety Report(s)

Drug Free Schools and Communities Act (DFSCA) Services 

•  Review of Drug and Alcohol  
Abuse Prevention Program  
(DAAPP)

•  Review of Annual DAAPP  
Disclosure Process

•  Review of Biennial Review Report

Clery Compliance Coordinator Searches 

•  National searches for Clery Compliance Officers/
Coordinators with a focus on meeting your needs  
and cultural fit 

Let the team led by the nation’s foremost experts assist you with complying 
with this ever-changing federal law in a cost-effective way.

VISIT dstaffordandassociates.com 
to learn more

EMAIL info@dstaffordandassociates.com
to receive a quote for services

DSA also offers a roundtable discussion with President’s Cabinets and members of Boards of Trustees to provide an overview of the Clery Act 
based on the American Council on Education’s (ACE) “Guide to the Clery Act” authored by Dolores Stafford.

DFSCA is now being  
monitored by the  
Department of  
Education’s Clery Act 
Compliance Unit.
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